LL VEEENER
| BLA 97-387 Decided August 26, 1999

Appeal froma decision of the Loner Shake Rver Dstrict Gfice,
Bureau of Land Mwnagenent, rejecting proposal to purchase public | ands
described in application IO -31206.

Afirned.

1 Admini strative Authority: Estoppel --Estoppel --
Federal Enpl oyees and Gficers: Authority to B nd
Gover nnent - - Federal Land Pol i cy and Mnagenent Act
of 1976. Sales--Rublic Sales: Generally

Lhder the provisions of 43 CF R 88 2711.3-1(qg),
2711.3-2(e), and 2711.3-3(d), no sale of public
land is binding until BLMhas accepted the tender
of the purchase price. There nust be a
denonstration of affirnative msrepresentati on or
affirnative conceal nent of a naterial fact by the
Gvernnent to estop the Governnent fromdenyi ng the
exi stence of a binding contract. The principle of
estoppel does not apply if there is no evi dence of
a witten decision or communi cation confirmng that
B.Mwoul d convey a particul ar parcel, and reliance
on inaccurate infornation provided by a Federal
enpl oyee does not create an adequate basis for an
assertion that aright was created or bind the
Qvernment to act in a nanner contrary to

regul ations and stat utes.

2. Federal Land Policy and Mainagenent Act of 1976:
Sl es--Rublic Sales: General ly

Lhder 43 USC 8 1713(d) (1994) and 3 CEFR 8
2710.0-6(c)(5), B.Mnust convey public | ands for
fair narket value, and it nust offer the | and by
conpetitive bidding unless the conditions set forth
in43USC 8 1713(f) (1994) and 3 CER 8
2710.0-6(c)(1) are present. If the specified
conditions are not net, a request for adirect sale
of lands for less than fair narket value is
properly rej ected.
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APPEARMNES B Il Vegener, Buhl, ldaho, pro se; Jerry L. Kdd, Dstrict
Minager, Lower Shake Rver Dstrict, Bureau of Land Mainagenent, Boi se,
| daho.

(A N ON BY ADM N STRATI VE JUDE MULLEN

B Il Végener has appeal ed a My 2, 1997, decision issued by the Lower
Sake Rver (ldaho) Dstrict Gfice, Bureau of Land Minagenent (BN,
rejecting his proposal to purchase public |ands described in application
| O - 31206.

The record indicates that in 1992 Vegener contacted BLMseeking to
purchase a 40-acre tract of public land situated south of Boise, |daho
(referred to as "Parcel A" inthis decision). Parcel Ais inthe SEMANW.of
sec. 5 T 1N, R 2E, Boise Mridian, and had been identified as
suitable for disposal in BLMs nanagenent franework plan (M.

In 1993, Parcel Awas included in the Hill s Gul ch Land Exchange.
Notice of the proposed exchange was published at 59 Fed. Reg. 22857 on My
3, 1994, and copies were sent to interested and affected parties, including
Veégener. 1/ N chal son, the exchange proponent, had agreed to a "brokered"
arrangenent under whi ch he woul d sel | Parcel Ato Wégener after exchange
was consunmated. 2/ BLMinforned Végener of this agreenent, but thereis
nothing in the record indicating that Végener contacted N chol son.

Wen Végener did not acquire Parcel A he | odged several conpl aints
regarding what he perceived to be a conflict between what BLMhad tol d him

Y The only protest of the proposed action was filed by the Qwhee Gunty
Gnmassi oners, and that protest was subsequent!|y w thdrawn.

2/ "B.Moften tines has difficulty negotiating two-party | and exchanges
because federal regul ations precl ude exchangi ng properties were the
difference in val ue between the public and private | and exceeds 25%of the
value of the public land. To address this problem BLMhas devel oped a
nethod of using third-party proponents to facilitate the disposal of
several |owval ued public land parcel s to acquire one or nore hi gh-val ued
private parcels. |In these cases, the proponent first acquires a high

val ued private parcel that BLMhas designated an interest in acquiring and
then exchanges it for several |owvalued BLMparcels. To recover the
origina investnent in acquiring the private land, sone or all of the
origina B.Mparcels are subsequently sold by the proponent to individuas
who have previously expressed an interest in purchasing them These

desi gnat ed buyers’ usual |y have signed a purchase agreenent wth the
proponent prior to conpletion of the exchange to ensure their ability to
pur chase a parcel (s) followng conpl eti on of the exchange. Dependi ng on
the exchange, and subject to negotiations wth the proponent, designated
buyers’ nay be required to pay for a portion of the | egal expenses i ncurred
by the proponent in the facilitation of the | and exchange."

(BLM Answer, dated My 29, 1997.)
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and what had actual |y transpired. After congressional inquiries, BLM
agreed to have its Boise, Idaho, Dstrict Gfice consider selling a tract
of public land to Végener "if he could identify another suitable parcel,
and if there were no | and use pl anning or environnental considerations that
woul d bar the disposal.” Veégener examned a list of public |ands

desi gnated for disposal and notified BLMthat he would like to acquire a
40-acre parcel in Ada Gunty, ldaho, identified as the SWNE/4of sec. 6, T.
1N, R 3E, Boise Mridian (Tract B. This request was docunented and
serialized as 10-31206. 3/

An apprai sal of Tract B was conpl eted on June 28, 1996, wth the
estinated narket val ue bei ng deened to be $50,000. In a Mrch 10, 1997,
letter to VWgener, B.Madvi sed himthat Parcel B could only be offered
under a conpetitive sale. The letter al so expl ai ned the option of
acqui ring the parcel through a "brokered exchange" (see fn. 2 supra for an
expl anation of this process). Veégener was given 30 days to advise BLM
regarding how he desired to proceed. Followng a directive issued by the
Gfice of the Drector, BLM the Lower Shake Rver Dstrict Gfice issued
its decision rejecting Végener's sal e proposal on My 2, 1997.

In his statenent of reasons (SR, Vegener sets forth the fol | owng
basi s for appeal :

1. Inthe suimer of 1992, we contacted John Sl livan
concerning a 40 acre parcel in our nei ghborhood. He said that
the BLMhad no need for the parcel and would put it up for sale
the followng sumer, and we would be first in line.

2. 824-93 BMapprai sal was conpl eted and was "to be
offered for sale to Végener."

3. 82593 John Sullivan advised that the parcel would
be available in the sunmer of 1994 and not to worry, we "woul d
be notified. "

4. & then learned that the parcel was being traded to
N chol son.

5 6-9-94 Dave Brunner stated in witing that "John
Qi livan inforned you fromthe outset that the BBMhad no pl ans
tosell this parcel."

Fact: BMinternal docunents state that 40 acre parcel
is "to be offered for sale to JimVegener as part of the
Foothi |l s Exchange Project.”

3/ The record reflects that this parcel was subject to the Kuna MAP and
wthin a Gitegory 111 disposal zone.
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6. Q@tober 1994 BLMperjured thensel ves during a
congressional inquiry concerning the sale of this parcel, wen
BM* * * stated that the BLMwoul d not be selling any property
inthe area

Fact: Page one of the BLMs own internal apprai sal
report dated 11-2-93 (Report #10-29516) says: "This apprai sal
report was prepared for the purpose of estinmating the fair
narket val ue of the fee estate of 40 acres of Federal (BLN
lands to be offered for sale to JimWgener as part of the
Foothi || s Exchange Project.”

Fact: B.MMnorandumdated 3-9-93 says "proposed buyer
Ji mVgener . "

7. Inlate 1994 John Qullivan said to pick anot her
parcel fromhis list (which he sent ne) and he would try to
work a sale to ne.

8 1-1395 [ble Bale (BN said per governnent nandat e
fromAssistant Secretary in Véshington, he wll start an
archeol ogi cal report nowand a botanical report in the spring
of 1995.

9. 2-1596 BMs Dble Blle wote to ne and said, "due to
i ncreased workl oads, the BLMwoul d not process the sal e to ne
until next year."

Hease note: Al of these del ays and substituti ons were
at behest of BLM

10. 4-19-96 Dave Brunner said he had tal ked wth Kat hy
Eaton in Vdshington and that the sale is al programmed and
wll have Dale Bale contact ne wth a definitive answer as to
date of sale to ne.

11. 5-31-96 Received anticipated "direct sal e schedul e
of events to BIl Végener"--HPMWA [Federal Land Folicy and
Minagenent Act of 1976] 1-31206 and "w | issue patent to ne on
10-31-96. "

Fact: Sale did not occur, and in fact the BLMdi d not
even nake contact wth ne until early 1997 --Again, | was the
one to contact them

12. 1-27-97 | called BLMs Mke Pool in Véshington to
ask what the hol d up was.

13. 1-30-97 John Sullivan said "the BLMnever agreed to
asaewthus, and won't do adirect sale now Parcel woul d
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have to be auctioned off, as this parcel does not qualify for a
direct saleto ne.”

Fact: 5-31-96 The BEMsent ne a "direct sal e schedul e of
events."

14. 2-6-97 1 inforned Idaho Sate BBMDrector Mirtha
Hahn about BLM's failure to perform --Received no reply from
her .

15. 3-10-97 Received notice fromDOstrict nanager Jerry
Kidd, who sai d: governnent cutbacks coupl ed wth the added
wor kl oad prevented our conpl eti on of your case wthin the
anticipated tine frane." A so said "you were inforned that we
had no interest in selling the parcel because we wanted to
include it in aland exchange."

Fact: Hve years of the BLMs internal nenos, verbal
coomtnents and witten correspondence show ot herw se.

16. Now the B.Mhas agreed to "allow ne to bid at
auction for a substitute 40 acre parcel, but the mini numbid
w I be $50,000.00 as opposed to the original $16, 000. 00
parcel, "since |and val ues have increased significantly in the
past fewyears."

Fact: | amwlling to accept the substitute 40 or the
original parcel, but | will not be penalized $34,000. 00 because
as the BLMsays, "Land val ues have increased significantly in
the past fewyears.” The BLMs failure to performis their
fault, not mne. The BBMand ny famly entered into a
contractual agreenent for $16,000.00, and we expect conpl i ance
at that figure.

Végener urges a finding that the record denonstrates a contract ual
arrangenent between himand BLM both inplied and actual .

Inits answer to Végener's SR B.Mdecl ares that "it was al ways
B.Ms intent to facilitate his acquisition of the original 40 acre parcel
as a part of the third-party Foothills Exchange. There was never an
intent, nor was there a defensible rationale, for BBMto nake a direct sal e
of the parcel to M. Vegener." (Answer at 2.) B.Mthen explains that
because of the apparent misunderstanding, it "went out of its way and far
beyond its nornal processes” to offer Végener an opportunity to obtain
another parcel, but that its regulations limted it to offering the parcel
under the conpetitive bidding procedures. Hnally, B.Masserts that
Végener | acks standing to appeal a discretionary decision issued pursuant
to 43 CFR 8§ 2711. 3-1(9).

[1] Adecisionto sell aparticular tract of public land is wthin
the discretion of BBM See Dean M Anderson, 94 |BLA 88, 91 (1986).
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Wien it enacted section 203 of the Federal Land Policy and Minagenent Act
of 1976 (A.PW), found at 43 US C § 1713 (1994), (ongress aut hori zed the
sale of public land when the Secretary determines that the sal e satisfies
specific criteria. The intent of this provision "is not to give the
Scretary unlimted powers, but to allowhimthe flexibility to nake
conveyances which are tailored to appropriate land uses.” Dean M
Anderson, supra. nveyance by sale i s governed by the inpl enenting
regulations at 43 CF. R Part 2710. The regulation at 43 CF. R § 2711. 3-
1(f) affords BBMthe discretionary authority to wthdrawany tract from
considerationif it finds that "[c]onsunmati on of the sal e woul d be
inconsistent wth the provisions of any existing law” See C

Soderstrom 95 I1BLA 382, 386 (1987). The regulation at 43 CF R 8§ 2711. 3
1(g) specifically provides that the bidder or offeror has no contractual or
other rights against the Lhited Sates until (1) the acceptance of the
offer and (2) paynent of the purchase price. See also 43 CF R 88 2711. 3-
2(e), 2711.3-3(d). UWtil paynent of the purchase price, no action taken
shal|l create any contractual or other obligations against the Lhited
Sates. See Grdon L. Hardy, 106 I1BLA 227, 229 (1988). Uhder 43 CE.R 8§
2710.0-6(c)(5), public lands cannot be sold for |ess than fair narket
value. See 43 USC 8§ 1713(d) (1999).

Section 203(f) of HPVA provides that public sales nust be conducted
by conpetitive biddi ng procedures unl ess

the Secretary determines it necessary and proper in order (1)
to assure equitabl e distribution anong purchasers of |ands or
(2) to recogni ze equitabl e considerations or public policy,
including but not limted to a preference to users, he nay sell
those lands wth nodi fied conpetitive bidding or wthout
conpetitive bidding. In recognizing public policy the
Scretary shall give consideration to the foll owng potential
purchasers: (1) the Sate inwiichthe land is located, (2) the
local governnent entities * * *; (3) adjoining |and owers; (4)
individuals; and (5) any other person.

43 USC § 1713(f) (1994); see also 43 CF.R § 2710.0-6(c)(1).

Drect sales may be utilized wen the authorized of fi cer deternines
that a conpetitive sale is not appropriate and the public interest woul d
best be served by a direct sale. 43 CFE R 8§ 2711. 3-3(a); George
Younghans, 135 | BLA 251, 254 (1998); Kenneth W Bosl ey, 99 I BLA 327 (1987).
The regulation at 43 CFE R 8§ 2710.0-6(c)(3)(iii), which defines the policy
for adirect sale of pudlic land, provides that there nay be a direct sal e
when (1) the lands offered for sale are conpl etel y surrounded by |ands in
one ownership wth no public assess, (2) the lands are needed by Sate or
local governnents or nonprofit corporations, or (3) it is necessary to
protect existing equities in the land or resol ve i nadvertent unaut horized
use or occupancy of the | ands.

Appl ying the above | ans and regul ations to Veégener' s purchase of
either parcel, we find no nerit in the argunents he has present ed.
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Ve specifically find that there was never a contractual obligation to
convey Parcel Ato Végener enanating fromthe dial ogue initiated by himin
1992. Docunents were prepared by BLMto explore the possibility of a
conveyance directly to Végener and a conveyance t hrough a broker ed
transfer, an official decision confirmng a conveyance to hi mwas never
issued. BLMnever asked for paynent of the purchase price and the purchase
price was never tendered by Wgener. The fact that Parcel A was
transferred by exchange rather than sale VWégener did not violate the | ans
and regul ations applicabl e to public | and nanagenent and di sposition, and
there was adequat e and reasonabl e justification for BLMs actions. 4/

The facts al so do not establish existence of an inplied contract.
There is nothing in the record that we construe to be a promse by an
authorized official that BEMwoul d convey Parcel Ato Veégener. Végener
states that assurances were given himby Sullivan. The record does not
support that statenent. In any event, Sllivan was a resource nanagenent
specialist wth the Boise Dstrict GQfice. 1In 1974, Brunner, the Dstrict
Minager, was the desi gnated aut horized of fi cer who coul d nake the
determnation that Parcel Acould be sold to Végener. See BEMMinual, 88
2710.04, 2711.1. Nothing in the record evinces that Brunner suggested that
B.Mwoul d sel | Parcel Ato Vegener. Thus, the facts do not conpel a
conclusion that a contract for the sale of Parcel Ato Végener was ever
i npl i ed.

Vegener suggests that the infornation and instruction given to hi mby
B_.Menpl oyees estop BLMfromdenyi ng the exi stence of a contract for the
sale of Parcel Ato him The application of the doctrine of equitable
estoppel against the Lhited Sates requires a denonstration of affirnative
msrepresentation or affirnati ve conceal nent of a naterial fact by the
Qvernment. Lhited Sates v. Riby @., 588 F.2d 697, 703 (Sth Gr. 1978);
Norfolk Energy, 115 IBLA 265, 270 (1990); D E lson, 63 I1BLA 221, 224
(1982). This affirnmati ve msconduct nust be grounded in witing. David E
Best, 140 IBLA 234, 236 (1997); Fenont Gal . v. Afice of Surface
Mning Recl anation and Enforcenent, 130 |BLA 41, 44 (1994) (ora
statenents by Federal enpl oyees al one are insufficient to support
estoppel ). The case file contains no witten decision or conmuni cation
stating that BLMwoul d convey the parcel to him The principle of estoppel
does not apply. See, e.q., Ridy S Sutlovich, 139 IBLA 79, 82 (1997);
Leitnotif Mning @., 124 1 BLA 344 (1992).

Assuming, arguendo, that Végener was misi nforned by a BLMenpl oyee
that the property woul d be conveyed to him that nasinfornation cannot
conpel a conveyance. Reliance on inaccurate infornation provided by a

4/ Ve find nothing inthe recordto justify adirect sale of Parcel Ato
Wégener. If it had been offered for sal e rather than having been nade
subj ect to the exchange, Parcel A woul d have been subject to the
conpetitive bidding process.
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Federal enpl oyee cannot create aright not authorized by law See Parker
v. Lhited Sates, 461 F.2d 806 (G. Q. 1972); Mntilla v. lhited Sates,
457 F.2d 978 (G@. Q. 1972); Raynond T. Duncan, 96 | BLA 352, 355 (1987).
Lhder section 203 of H.PMAN public lands nay be sold only as determned by
the Secretary, and the Secretary has promul gated regul ations dictating the
nanner of sale. To force a sale contrary to the regul ati ons woul d exceed
the discretionary authority del egated by Gongress, thereby creating a right
not authorized by law 5/ The erroneous advi ce upon which reliance is
predicated nust be in the formof a crucial msstatenent in an official
decision and there is no witten docunent contai ning erroneous advice in
this case. See Mrtin Faley, 116 1BA 398, 402 (1990), and cases cited
therein.

The Secretary is directed to determine when the national interest is
best served by disposal of a particular parcel of land 43 USC § 1701
(1994). Thus, Vegener cannot clai msurprise when Parcel Awas included in
an exchange which facilitated the Departnent’ s nanagenent of the public
lands. 6/

V& find no basis for holding that BLMis obligated to convey property
to Wegener as aresult of its not having conveyed Parcel Ato him

[2] V¢ wll nowaddress BLMs rejection of the offer to purchase
ID-31206. BLMhas no authority to sell land for less than its fair narket
value, and to do so would be contrary to Gongressi onal nandate. See 43
USC 8§ 1713(d) (1994); 43 CF. R § 2710.0-6(c)(5). The appraised fair
nar ket val ue of the | and was deened to be $50,000. Vegener has not
chal | enged the apprai sal and has not submtted any evidence that the
$50, 000 val ue placed on the land was incorrect. Further, BLMwas obl i gat ed
by the statute and regul ations to dispose of this property by conpetitive
bi dding, and could not offer the land to himby a direct sale. See 43
USC 8§ 1713(f) (1994); 43 CF R 8§ 2710.0-6(c)(1).

5 InUah Pover &light ®. v. Lhited Sates, 243 US 389, 408-09
(1917), the Suprene Qourt of the Lhited Sates held: "The Lhited Sates is
nei ther bound nor estopped by acts of its officers or agents in entering
into an arrangenent or agreenent to do or cause to be done what the | aw
does not sanction or permit.” The doctrine of estoppel is applied wth
nmuch rel uctance to nanagenent of the public lands and only in cases were
to invoke equitabl e estoppel would "not interfere wth the underlying
Gvernnent policies or unduly undermne the correct enforcenent of a
particular lawor regulation.” Llhited Sates v. Browiing, 630 F 2d 6%4,
702 (10th Qr. 1980). Further, the enpl oyees of BLMhave no authority to
bi nd the Governnent when they depart fromthe requirenents of the statutes
and regul ations. Jack J. Gynberg, 114 |BA 225, 229 (1990).

6/ Parcel Awas included in the | ands exchanged for approxi natel y 650
acres of high valued recreation and wldife [ands which were nade a part
of the Hills Gil ch Nature Preserve.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8 4.1, the decision
appeal ed fromis affirned.

RW Millen
Admini strative Judge

| concur:

T Bitt Frice
Admini strative Judge
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